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F pr AE9YHe T 9= Aol

A pERELS B eSS iﬂﬂ””@&ﬂ O % Y FTE disjA dge &Y
S Fosta s HAEZA I X4 (territoriality) 0] 7Fe WAl =olal A QALY
I 7P FTAY A QA el A go] wiAlE = Hobgta HE Hdlk v 1
U AARANEE A9 FAA B FEAeEA T S SAAQ ATt
HlalA golstal 71 wAAY Ade FFskal glolA, 1egk 4494 A
A HeA 71Ee] AYAbEd R o] AEETH o= vt A ARl i
A A FAMSRE HeA], agar 7)Ee] Arrad o] A&EE A5
b EA o] A7 EEA] ARE AES B daAo] At Aol 53
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o
-1m r1r

e o
>,

A AR R B
YLK PR BhET
1) BUHE, BARARTESEATN G SR, 199), 500 o] 3,

114



#3948 1 (1998) WO PEREL: SR 115
& FARAYTIE BE AZH7IE] gEEo oF 3wyt HATkS) AlA Zho
AAAQAARS Y3 AL AAR A QA7 F(World  Intellectual Property
Organization: WIPO)Y¢} Al AIF9 7] +(World Trade Organization: WTQ)? 59|
ZAlo] Ho] & FA|FFS AAdEToaN FAHI Qo FAFAAN 1 A4S

7

ZIhet7= olg e Aol7] wiZel, AATARe EARAYrE B A5

F& ATeks o] mrk AAHA A Rolch HIHA AHARDEA] B
Aot AaAom wrh Adselol s BAE oln kel wele] 1w 49
4 3ge A4Y 5 e ARBAAS WA 5 ek S 29 B &
WS Baehs BAolns FAWY Aue wAH ARBe0Y 2P B
Hof gl BAlOIARD Baol A $A AR AR EAW B 49 W

FEHEA S A AAA 4= auAEdA AE Fx L dAurt
G-ol, T It A FATEA o2 At IAstE FE HsA
Ee HogHo] % FAYCE HEH ok st=A9 FAUMAE] A7 A7) H
i, Al 2 AAETARAY AFDTE Ao FARAE, AL AAA =7
o] 9lo server computer 2AA =7} T AH[AEY client computer A A] =7}e
HAE FHase 5 v ddo] v HopAd AFBTAESE PAE & deA o
Fo tisiA B =97t o] Fol i 9t

Paul Edward Geller, Conflicts of Laws in Cyberspace, 20 Columbia-VLA Journal of
Law & the Arts 571 (1996).

WIPOEEREGERKI(WIPO Copyright Treaty, 1996); WIPO i - M6 (WIPO Per-
formances and Phonograms Treaty, 1996).

CHpERIEEA Y ekl @3 WTOEA (Agreement on Trade-Related As-
pects of Intellectual Property Rights: WTO/TRIPs)” (1995).

A, WA S A WA SN oA RAFFFAGFO] AujE Aol Fa A2
EHAALEC] v URE FYH vad ARy Fde vhavkAY AEs A a
At AE AR A mmaAgEdel Zal Abdel disiA SARARAEAE vt
Aka @A 3 v glth: Reebok International Ltd. v. Marnatech Enterprises, Inc., 23
USPQ2d 1377 (9th Cir. July 1992).

TAY A EA= A4 ARATddae] deky dHe Aol AAW, W AWNH
A& A= AZAYol FAYe] o etE AFALAS 7ML A AteE 9l
t}. o AW, London Film Prods. Ltd. v. International Communications, Inc., 530 F.
Supp. 47 (SDN.Y. 1984)°1 4, ¥ London Film< 9= 3|AL=A] “FE8A 2] A&
5o W3lE A &sle] wjEats J3FA 23 AFeld], ¥4l International Communications
v U IARA 99 s glo] daurt AFe JstE HH T 9 1Uhe] wx
AAEANA ZEEHE T o] &3 TS dFol wehA] vy el AN LES A
71893, e v de] A T oTelA] BAg el s ARATAS
ZEA A ol gttt a WS TE o] Alxdo] whAle 1980 d] xol& wao] W2 ek
7hJ8hAl @ QoA Aart A FEtt mEeA EeEA ke AFYd sdd
e 48 2AZ &4 e vagde] v ALARd Aol slgsA oy
sk 9o diste] ARATAS PAE ¢ oty FAEAC ol e F3
o dialxl, "= W FHark wE3Atel7] widol] FHare] ojaEix B AFEER
(personal jurisdiction)& 7FA|3 a A& T 7o) Ho] yae] tiaiA L3t ol
JHATEE 7 S dohE U89 Aol gitte HE AXIHA, iy EAH F
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pERED: ARS AN Bazt o A HAAde #
o], @ AAAA AA o R, S Xlﬁxw?u
I Aol e mEe] FAYe FAEA (L lzl‘{z:‘jzﬁA %i‘f% O EAE 2
o] 1E]ar @ AHA kA e (M) 2yl dEREYe] BAE AHEa, v
Auto g A QAL FAY B FA YL FAE HES B2 Ik
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5
&
e
F
:
i

EAEREN ¢ lex loci protectionis

e S AAANAT 2 AL fla 1 digl AE H7he] v A A A
AA7E EAE Pola 7 vhe|zofy} ° & Az oA
o] BF4Fo] " Mot} x Z=714Q0 A-E 7=
ol ofe}t 1 Al -7 v} A= J AL, G A A A,
AXANA To] BHAgArE E 4 e ¥ Fojth mEkA, o]E o= gl

o] = T

» rﬂé

o
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>
=
s
Ho
)
w1
fo JN it roval o

e

>

A A A LA s 7h H e vhete] A A Ak o] A &5 =719 —rxﬂ,

AR ANNE AA ] FAHA Bt = oA = 4 YEES EihEEE 9
2 Agetal o, We UaES SAF o] 7| xato] o] Ent fREEIL T =

“lex loci protectionis” (%8 “friEfhyk”)e] €2 oAl =l REBLE S i

& Agstar vk & REEERE L7 AAS Sy Wgeta B 5 s

et REgHTF7E Az AR E1E & deA, 2z e 7h

+d HAH oz g% dHEVE JEA AHEES S

_I>“

lo

1. BEEER L2l “lex loci protectionis”

Al AQAkAol] #E v A FGEL o|2ul “NERRARES A (“Grund-
satz der Inlanderbehandlung”)S )= O}ﬂ, Zoko] FHEls e oo tsle]
W=l 553 BEE Fosta uks) a2y o] UlmRidgig-o] 93 A7A3)
WahAb R o] A BLE o] ofuel o] Enb S AEL BliEolth wA|Z ool
H ALHE dRoAE, AFPAR A4 A ¥evhal B o Qnh 2y

Wm0 e AAQAg e EuES AAR s de= AelaL, AA AT

@ ol &gt v AAPY AZAAHN G AFEHA Feoh A A=
I P B P I e i ey XV—H g AAAA Ao st ol F¥ ol s ATt
Aot B e gloka #AEEA

8) 2tdAskdel #3F mhE] K (Paris Convention for the Protection of Industrial
Property) A2%; A Z @] #3F w22 (Berne Convention for the Protection of
Literary and Artistic Works) A5%; SAFA 249 * A A A4 Z 2F(Agreement on
Trade-Related Aspects of Intellectual Property Rights: WTO/TRIPs) A|3%.
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A FAMOEAN REFHFAIF AR HA o] vwA A% FAEA
gk2o] 7] wiell, W=idlf-o] A YA e FAIZFES HIAHT
oo ¢lztala e Ao FAetE HE YTk

(1) W&zt

AA AR A wAzF shed FAM B HAAA S T e
SAZFS A Qloh byt w2k dwrAel EAY FAHS T A ¥
uk WHGEEY)(cinematographic work)ell #3F A& o] FTo A ALE =7l &
Ae AEE Rawaz s w7k A, S Bowe] SuHe]l 24 AHe)
ofgbal JFAgstaL UATEY) Wl Exofo] o]g o] JAA A& gk A& &
ek FAE BEae suoR AAe Abdolzta A A dEsiAE F b
2 W EE Mol btttk F, 1 qfA el wes] W&ok Nrske EAHY
2o FA HIaWFolE IRINAFTE Bolghe iAol 1 shtolal, thE d7HA
A AztAe Aol BEME AFE ALA o APyl FAYCR H
e FARYAS Fde dxoR jha oly] wiol] GAAAE g Az
FGol #e do =AM AS & Aolgta ®e syt aAely. aed 1
ot v g ASHS JHAV]E ofdn

FUFI ﬂ![o
&
4
o
2
oL
=
o

|y o A o AFE 2, De Bardossy v. Puskil®)
AR A Aael @rte] Avhs @rtelel mseld 424e R, DI =9
o 1:1]_

& T2 vae vEelA da 284S Az A Rt ofye dare] s Eglo]
. 3

Grhel A TS SN, Aue YA AARNG Fgus v
el a8 AVISLh GRS Bslol datel visel ARAYE 9
Hor A8Y F vt e BAZ AVSA, dae vE Yot wE PR

FAERERERY (Universal Copyright Convention: UCC)2] A eF=ro] 7] wj ol k=2 A
AES oAy ReHte AE AxRsSEA vw A o)A AHgo] The
stthal FAsAA R WAL AAAAA o] Ak AU WA AES
&ats doke olygts HE B3 st o8|e AAARARSGY JEAH
2 5o e NEREEY] 92L& vz 7 Aoda AAYe] JENH a9, =
Bkt AR she] 1R dAAS AEsta Jrhin

=
o

o

9) Ml&zx<F art. 14bis %,
10) 763 F. Supp. 1239 (SDNY 1991); Graeme B. Dinwoodie, Affirmation of Territorial
Limits of US Copyright Protection, [1992] 4 EIPR p. 13894 #j<l&-



118 A aF gE- T M W) Al goishal i
2. 2= iAMB X FIF
A ALAL] FAYl FAJMA ] #He PEo
et g kel o] A H AL e A9 E Aol
=W (lex loci protectionis)o] F-gHTa BHE Aol th=ol Hujz el Asjo]t}.
=99 EAH< A2 Eugen Ulmerd 7AdES & 4 d+=d) 12 19889 =<
B FA &5 )% (Empfehlungen des Deutschen Rates fiir Internationales
Privatrecht) = lex loci protectionis®l®] AL Aotslx Jth F WEE P4 o
2 xdy daet AdexE ogy 2o

“A46 2 (A HE) LD
SR PE M M ERD 19) kel Thske] EMBRAIERES] BB b ks w
9= BiES) kol mEvk”

o

ZEgfol BIFEfAL: A4z A1 1987 ¢

LI Ho] kR 1978d ] & ES
< WEoR RN 93 Agsta vk

A B A110Z% A13t
Ko7 Lfstd vy 2}

S2Egel FAMNY AUE ALY
“UREMAERES) O, A R RS (TR Ev @R A5t R ik
of whet WeEE Ao )

292 AAPE A110% Al1g
IS PE RS MRS PE Y] fREVE ST EE RS ol 9t}

o 7lel| M, (FEHYE v B (Recht des Schutzlandes T+ lex loci pro-
tectionis)ol 2l e 19 QEo| tiste] ofw Agho] FA AL HE= A A ALS
ojuf gt WA o RE o] &t = A3 diste] WelstH i dh= w7ke] WS

11) De BardossyAH- &7te]ol Ao Wal49l o] LA S etA koA o] Anjx 9 A
o] fFEA A9dF TE FAE F v AR ARN v Yo 2= v AR
o oA AL&S FAge mepA ARATAE FRlg o= HRlt

12) Eugen Ulmer, Fremdenrecht und internationales Privatrecht im gewerblichen
Rechtsschutz und Urheberecht (32 19 MEFIRFESE FEREA A s AES B
B%.1%) in : Internationales Privatrecht, Internationales Wirtschaftsrecht heraus-—
gegeben von Wolfgang Holl und Ulrich Klinke, 1985 #Z.

13) “Art. 46 Immaterialgiiterrechte

Immaterialgiiterechte unterstehen dem Recht des Staates, fiir dessen Gebiet ihr
Schutz in Anspruch genommen wird.”
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ettt 7hee] el “Tre] QJEO isho] MG pERECIT I ERE) O] BE 7t A
Hi glE w7k WUE wEthd

lex fori (P:iEHk)3} lex loci protectionis(B.E=W)S, MNBIEEo] KA pE jE
of gk MBI thate] BIEAEEES 7FA AL Qlan MBI pERES S A &8t
Aol dAgth 2y 599 #d (BGHZ 22, 1, 134 4 T ~Ego}
U 291228 A APl oA eF zEo] e ol glolA o i pERER Tl diste

T ONEREe] B EES Q1Agstal (AW Favt Ul=e] FA e HEME T
A3 de AS) ZEMWQD =] mEREES 83 Fv F5oe, lex ford
¢} lex protectionis= ¥A|EFA] GF=th. o XWZH 4 BFA7b -2 uet
FEo st 1o AHANAL EAE FHNAY e Halol g REE A
TaleE AgdE, s MRS lex loci protectionis$]l EAlel lex fori©]
th eiv AAANNES] Hse mdolA dojuted, 1 HAlE ol fE Bk
of  HEEMGEKRS e AVISATW, 59 mEREDe]l  lex  loci
protectionis©| T}, HEB{ELES g o] AAALNANY, 5 lex fori(EEMEE) o] of 2}
=] XAAAAY, = lex loci protectionisE Z &3t} o]9} zro] (faEpu: 9
SIS Adstar de AFTH(ZA] ST £3ro Aols, LEgol
29| 2mo A ef o]l WIsre] Aol=)S iy HMHIE (T ML) o] th.15)
nsrel= R AAAMA FAMTAES BolA] FARE BEaFold 7t
3t FAE 7t ol FEET. AU, Subafilms Ltd. v. MGM-Pathe Com-
munications Co.l0AFo A 2131 Subafilms< "Yellow Submarine”o]2t= 9 3=
AAste] 5 Fstell gk AXAARA FaZolA & Fste] el #g dAE
deeldla, vie v 9sts gstted 2y HHJLJHOEVP 80t Zukel Eo9
A Falh Aol AAA Ha 5 F3HE HITQIHE FElR A %fste] v £ 5}
A2k Qazh sae) A FEE s EELS Gaidele wiEe] FAEE Aolx
HIO I E FEjZ Al#ste] wjxshs e Xdeta A 7] wiitol, 319
HIT L 7HE A2 2 viEs Alokenkd Brk ofufet A =@ xlelo] gt st
e et A w Ak oheh o] Aol A 7 =gho] ¥ R ¥avt 5 M|
QIHEE H= ol A ‘f“* oftel &=re] A&l M & H T 7FA
E AZsle] mEs =S A F H(sublicence)S Fi=dl, o]9} o] =oALl wj

129 Aol ALARAZ HEv} o] Ha o] 1ol e #

u— r1r

B

14) Kreuzer, Minchener Kommentar BGB Bd. 7, 2. Aufl. (1990), nach Art. 38 Anh. IL
RdNr. 8.

15) =% 2~ - Schnyder, Das neue IPR-Gesetz 2. Aufl. (1990), S. 100 #+%.

16) 30 U.S.P.Q.2d 1746 (CA 9, 1994).



120 & ST MW A ghal Yt
B9 AAE M oA ool A wEel wmAAYtlN e ALAD o
At o] A/ HYAT, WYL AAFAlen banc) AR “ )7}
AGAReNt 97 falNE “sgn B9 AA7 ARARa|o] ool d)

T As Hus A QoA Wiz s v AzEye] 482
T = Aol7] el =AY e @ArE okl ek e dh 9ol A
o xS s P9 AFAFAE HA ohydriar BAASHA € Aol

3. lex loci protectionis2| & A& E

ARARRe] FARAEFoRA ] HETYT] EE PAAYFIE 917
o AAALA AAe WAL BE FAld AgArTh

(1) ot pERES] a7 2 1
AAANEe] AY, S ojugt et TEar oW REFPEUN(: KRR, BT
, BIEHE 5) o2 A H ALl Py HERZA A H

At ofsliA AdE ko] EAof tEiA e A A
B B (Sachnormen)©] 4] &-¥ ¢},
(2) AW pERES] b7y

(7h AA AP AR —xoke] FHIF dE F¢E AYetus— BE A
o] A lex loci protectionisel] W&t} F ojwl jgle] H
A7t AR de Aeole, B8l w7ke] Wl mE 3
|5 % go] JEAANA AFAE] AEEHE A 8 ve A A
Ao wE,

(W) 159 A% lex loci protectionisol] &t}

(th) gk 7] Alokell ojste] o2 yeke] A HA L0l AEEH= ol =(d:
ol2ul “HHM KEF” = Weltrechte®] i), Z4zbe] #dge] HES ZH7H9] lex
loci protectionis®ll wEth(o] &8} 73Z45 = Spaltungstheorie). &Y FHAET
B (SRR Ao v oy Jie] 97 ofvet bl (AR =
7hset, o] Aleke] FAME BIFFEHEREME Ao wet EairRYe HER
AAET BT MR 27 REEEEREY ESTRERER(S AFALEA
M = lex loci protectionis)ell W&t}

(3) A pERES] WO (WA (i)

A A Al G895 lex loci protectionisoll wEth, HEFfTie #HE TAE,
53] AAALAY Hallo] a3 g3 (RERLGRME, HEREGRE, HRRERL
5)+ lex loci protectionis®l|] W&t}

AA Al Aol diete]  AE TR L] A&E = e lex locd

oL

Lo o A
o
fr
T
"
5}
Q,
=
o]
—t
D
(@)
=
o
B.
wn

o
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protectionis7} #-&Eojof sli=tfo] ale] Asfel tiHo] U,

loci protectionisg #-g3tojof strhi= Ao AujA |t} 17 o] HAsjd wE wjo
= 8 A A3z A2 A3Fel sdets SUARIHA A A3BxE, S ol
Ent i H 22 oA st AAALNA ol tiatel= A8
th18) weba] earo Ao s rt Sdel o)t EWALTE wA
o] %= lex loci protectionis7} ¢1AetE HEZ WS 4= lom T o=t

o] Eafjujdaio] Edel o we] AR AYdty, SUPe] Q%
S e Samds s 7 A vk gk v=e] A A AL S
] HH)\

== lex

als &O

5 7
%

e

)

§

2
lo

O.\.; EE
ot Jo i

QL

L
R

>

e AHA J(punitive damages)©o] 2] Yate] A FErol Hksl= vl A
ko JAgETd a8 sk st = AQAPH A5z FA A weka FAY
2o dHlele SR oA] AWA wjAFAL O ALo] viAlE & 9L Aot} 19

(4) ZEpzel 289] - AlfE

Ay BB oldlFel FEe MRME (o 719 AT AT ¢
ol whgAbe] mgake] EehakE )] gk Aol #gk AR} EART
Ak & AMEAMSE mFARgke] NER R B  dEREEC] ©]8aL 20 AL
th, = WA BACNA FAAFAC] Fol A ALE Aol Aol tist
+ lex loci protectionis?} % -8¥t}2D

rﬂ e

32 re.
b

2 F L o

. REREERRS 5

1 1%5%5£I%9I S8 7

S8 vhe} e [EEL TS AGANA S0 T ABA A
302 thel ﬂsﬁoﬂ oa ] AR HE ol Ag, @Ed ol AAALe]
A4 melo] B AEY Sl oJad AAANDAAT FAThEA R B4
Foode AR, BEIEFR A osle AN FAH o gL
o] WAAY FER 23] DA% BEtE FARe] A4Hn v 9

17) Kropholler, Internationales Privatrecht, 2. Aufl. (1994), S. 459.

18) i ZARIHA Y A|38% &334
‘o A At BHAH ] Tste Fdel gt} SAdMEo] AdA}E A ATt
13 T &AM TEE EEA}OW b aia=

19) F=(V) “EA™TL 34" 3

20) L2Eg o} AAMYH 4% 2% 2 29 FAAY 1223 38 HxE

21) e2Edo}le] Mianhardt in @ Franz Gschnitzer, Allgemeiner Teil des birgerlichen
Rechts, 2. Aufl. (1992), S. 132.

22) Jane C. Ginsburg, Global use / Territorial Rights: Private Industrial Law Questions
of the Global Information Infrastructure, Journal of Copyrights Society of the U.S.A.



122 & ST MW A ghal Yt
vt 1 A ARl 5 4S Ad wiwith b A AAFARN A 1Al 2] A A4
Al Wolet Al o] Gatd ¢ A7) wiikolvh o, -7 vhekel mlol A et
2ol T o] Ao AN wrEojd AFol| digh AzHe 1 AREA e Y
Ao Al AL BE YebEWo] = wkdd, A& g Azae Ak
A2 TP oA AFE s T2 dH o FAG YedERE dal, A
Tole 8 vt SeE S Ses =
shar Q7] wjel, REaH ool ojstd Ha|rp e 5 e Rewa
w7kt A2ARE s 5 AAE Aol daiAA A Fld £ 3l
Aolth, Fag B FIFHLES doA2EY] AuEEe] #e 4
7 23 2925 E £4E Ads ek A AE
ZHE A Z2FA] B (source country)e] A Aol FAWOR FtheE HE W
5ta 9t} 25

Edo Aol agMdolglal B 4 9li= Schack? Zs|= HEay o]9e] FAY
S Aggjor stttn FAIIY. O 129 =8 “Zur Ankniipfung des Ur-
heberrechts im internationalen Privatrecht”(1979)(“BiFsfALel Qi o] HEHES]
HAE O A Aol FAY e 1] AsE HUNe e, 88HollA 19 F

Fe WaRe Yoz vt gol Axstn Uk 3,

2 4 e f

{1

L
AR
L
R

tlo 3

“stAAPEl glolAel ARe] AAL Slste] The B FAL Ak ol

Az

(1) B85 %9 AFol vl AL Batoli A2xe] Fastol FUE(EHM)
¥ o}

(2) A=A = gk g,
(a) ANFEHEA ol 3 A& & (unverdffentlichte Werke)oll tislel = A2 zxprp =4S

(h) TEH AZE ‘ZHO}(’#L AAEo] A2 FEH =7}
(c) 2EAZE(Filmwerke)oll et HEAZALS] 2A(Sitz)7F 2A s =710]

F

(1996), p. 318.

23) dAW 17 US.C. §§101 & 201(h) (works made for hire: ¢ &< Wi BE 23#); o
=5 1988 A 24 W (Copyright, Designs and Patents Act 1988) A11%, A1731(11)(2)
(1988).

24) A =g~ D 5do] Az,

25) 17 U.S.C. §104A (b) as amended by pud.L. 103-465 (1994).
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A2%

(1) A&l 1 a3 (Wirkungen 2H8)E AANE 7o) W Az ug, A
9 E&d #sle] Ao

(2) o] w7re] Wike #Agle]l WEM SN BRI Fgste A&=o gk Az
Holl tslede, o= A$E MAMERGe HAFe HB (Mindestrechte) 7}
gt

9l A1zl A AAE Schacke] o] 28} JFEE(FHE (Recht des Ursprungs-
landes)oll ¢] Hif5e] FiER-S olw] EZ=~9] Bartinol oJste] Aol FHH up Qrh
Bartin® 9] =% “Localisation territoriale des monopoles intellectuels”(“Z1¥) %%
dio] A (Clunet 1934)ol A 238t3} o] A#Es Fxd ALER FHH
A oty g AfERE ek, Aol Agols ARHe] EE5% Hee HxY ¥
Eool e e} dastar, $2ke] Agol= ARATE &Ekal Qv w7be] el
e} gedastofof ghrhal F4gk vp dvh

2 RE TR

oo} 2ol wEFWFe] wrjal Asle] oJerigE BE FAZ o @A
AL otk A, AAAXFE Aekstel glolA Aoldt HAL A0 AR
291 olaboll SlalA BEoR A AsEe] ASAAY i AFEE = ol
HUE FaH AdEo]l ARHE Aol Fol Ao Az AAA E: FB
A7} ol w14 gaets] ol @) WEelth A4 M A Ao Aol dg
HolH e mE el FEAoR AR HE shhe] 2ANS Al FomA
o AFel UE FAHA APA AL FUAE Felth old T BN F
Age 1 AFe A A olgel g ofu] g BAL AR glojopn
#l.

AFEEA EE AHUS 5 Aol FFol ol g gl wad

S 7K vlaF gElAolgtal AdE e AAHoRA FAWA(Act of com-
munication to the public) =¥ AW AFE Y AW (Upload)7t o] Fox =+
7 Az B ¢ Qv 289 = AN olFolW wrte] AAHE
FEAMoR AN JHEAEE FH 9 (European Union)e “YAME3t 7 o]
AElol ALE= AZAY Ao Zstol] #3 oA A HWBE T HE F F

m1m

32,

26) Council Directive 93/83/EEC of September 27, 1993, O.JE.C. L248/15 on the
Coordination of certain Rules concerning Copyright and Rights related to Copyright

applicable to Satellite Broadcasting and Cable Retransmission, preamble para. 14 &
Art. 1.2(b).
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s AR 54 sd=elA Ak FAgE AYdstel] HEZaRS H
2= =
T =

o A% waHe] 94L Eao ATAN TA FAE 5 JES Fe S|
offold %ol Fel SAAe) EE FEALASNE ol WA T A o] F
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<Résumé>

Some Thoughts on
International Private Law of Intellectual Property
— Conflict of Intellectual Property Laws —

Ho-Chung Lee” - Sang Jo JONG™

Rapid developments of technology has facilitated the transmission and duplication of
intellectual property around the world and, thus, given rise to international disputes
as well. An increasing number of international disputes relating to intellectual
property raise difficult questions on the territoriality of intellectual property, principles
on conflict of laws and jurisdiction. This essay is focused mainly on the
conflict-of-intellectual-property -laws principle and designed to propose what may be
called an international private intellectual property law.

The applicable law relating to intellectual property disputes is basically "lex loci
protectionis,” the law of the country where the protection is claimed or where
infringement occurred. The principle of "lex loci protectionis” is often interpreted as
the basic principle which underlies the principle of national treatment in the Berne
Convention, UCC, and the WTO/TRIPs. The principle of "lex loci protectionis” may
also viewed as consistent with Section 13 of the Private International Law of Korea
which provides that the applicable law in cases of tort should be the law of the
country where the tort occurred. "Lex loci protectionis” is thus applicable to relevant
issues such the validity of intellectual property right, its duration, the method of its
transfer, its effect, and its scope. The principle of "lex loci protectionis” and Section
13 are not always the same in the sense that any substantial difference in the
amount of damages to be awarded by the court of the country where infringement
occurred and those by the court of the country where the lawsuit is brought may
not be allowed under Section 13. In addition, when a remedy to be awarded under
"lex loci protectionis” is found to be contrary to the public order and the fundamental
principles of law in Korea, the remedy under "lex loci protectionis” may not be

applicable to the intellectual property disputes under Section 5 of the Private
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International Law of Korea. One of possible examples with regard to the public order
issue could be any punitive damages to be awarded under the American statutes.

The principle of "lex loci protectionis” will, however, have to face substantial
difficulties and some changes in its application, since rapid developments of
information technology especially those of internet technology have made it possible
to render works of authorship and invention pervasively and simultaneously accessible
throughout the world. There may arise serious questions as to whether "lex loci
protectionis” is appropriate at all, when a substantial number of infringement occurs
at the same time in several countries whose intellectual property laws offer
substantially different protection. A legislative response to these questions could be
seen clearly in the European Council Direction 93/83/EEC of September 27, 1993 on
the Coordination of certain Rules concerning Copyright and Rights related to
Copyright applicable to Satellite Broadcasting and Cable Retransmission, providing
that permission for satellite broadcasting shall only be required in the country where
the act of communication to the public or the act of uploading occurred. There are
also statutory provisions which extend their protection to infringing activities abroad,
ie. in cases of importing of infringing goods or in cases of exporting component for
the purpose of infringing combination abroad. It also appears that extraterritorial
application of U.S. intellectual property laws by some courts is a sort of judicial
response to those problems.

"Lex loci protectionis” does not always apply to all the issues relating to licensing
agreements. When there is a contractual clause on the applicable law, then the
disputes may be resolved in accordance with the choice of law clause, except for the
issues relating to the validity of intellectual property right, its duration, method for
its transfer, and so on. What happens if there is no choice of law clause agreed upon
by the licensor and licensee? It seems difficult to answer the question especially
because the Private International Law of Korea simply indicates, as an applicable law,
the law of the country where the contract was concluded. When the license is issued
via fax, E-mail, telephone, or other telecommunications, it is either difficult or
meaningless to identify the place where the contract is concluded. It is accordingly
submitted in this paper that the law of the country which is most closely related to
the license is the law which licensor and licensee are presumed to have chosen as
the applicable law and, also, that the law of the most closely related country is, in

many cases, consistent with "lex loci protectionis.”



